EPLIT Survey on Oral Proceedings by videoconference
1. Your experience so far
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Would you like to tell us more about it?
•

I see a big disadvantage in not being personally present before the Examining/Opposition
Division. The range of options for arguing properly and the oral and non-oral communication is
very limited. There is hardly any non-oral communication and feedback due to the small
images on the screen. Especially, in borderline cases I cannot recommend OPs by VC. The
physical distance makes the VC much more impersonal. This may be ok for introverted
colleagues but not for those who wish to „fighter“ for their clients .

•

My requests of videoconferences were always denied

•

The technical implementation worked fine. Still, there is a signficant difference between
discussing the matter via video conference and on-premise.

•

Generally, video conferences are a great means to bring parties together. However, in oral
proceeding where numberous nations with different English skills meet a lot of information can
be lost with video conferences. Ensuring that all information arrives at the receipient is much
easier in a personal meeting.

•

The proceedings were run clearly, fairly and smoothly

•

Technology works fine, and it may help to save considerable time and costs, which the client
may appreciate as the case may be.

•

I see a big disadvantage in not being personally present before the Examining/Opposition
Division. The range of options for arguing properly and the oral and non -oral communication is
very limited. There is hardly any non-oral communication and feedback due to the small
images on the screen. Especially, in borderline cases I cannot recommend OPs by VC. The
physical distance makes the VC much more impersonal. This may be ok for introverted
colleagues but not for those who wish to „fighter“ for their clients.

•

The atmosphere is not the same as in a personal hearing. It is difficult to understand from the
reaction of the other participants whether and how the arguments I put forward are accepted
or not.

•

"Average" does not relate to technical issues. These are fine. The problem for me is the felt
distance to the Board/Division. It is more like dictaing a breif than rather pleading in front of
the "court" which is the essence of being an attorney for me.

•

A lot is lost in VC. Not only is it important to meet the examiners in person and get a feel for
them, there is a lot of nonverbal interaction that is completely lost during the VC.
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•

My feeling was that the proceedings where not taken as seriously by the Examining Division
as in a face-to-face Situation.

•

Fair consideration of the specific situation by ED, technical operation for communication,
sending of requests etc. require additional efforts

•

Examiners really tried to make sure I got a fair hearing and the procedure was very relax ed
and productive, in the main. Sometimes it was more formal, but it was more comfortable in my
office than travelling to the Hague!

•

With introducing Skype for Business, the quality of the video transmission became very poor
because of a very low frame rate; the Members of the Division often have a seating
arrangement such that two members can only be seen from the side; the camera at the EPO
is usually far away from the members of the division and their mimics can hardly be seen.
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Would you like to tell us more about it?
•

All of these had been by video conference.

•

The proceedings were conducted efficiently and everyone seemed better prepared so far as
ex parte examining division proceedings were concerned. Not so opposition proceedings
which failed in providing the necessary communication modes to convey and argue the
subtleties of language and technology in partes.

•

I attended several oral proceeding before the BoA, which were held at the EPO premises, and
were, as usual, excellent

•

The technical equipment used was very good, especially the video and audio quality.
However, the filing of amended requests was quite complex and lead to longer breaks.
Furthermore, I had the personal impression that it was hard to “build a connection” to the EDs.

•

The proceedings were frequently disrupted because opposing counsel had difficulties with the
internet connection. Although our bandwith was excellent, we also in a few instances had
difficulties understanding some of the arguments and it seemed impolite to repeatedly ask the
chairman or the other party to repeat their argument. Also it was irritating that no direct eye
contact was present with the members of the division looking for the most part at their screens
or seeming distracted. Also the attention span seems to be more limited in video proceedings.
Certainly if you want to turn a negative preliminary opinion, your chances in an in -person
hearing to pursuade the division/board otherwise is higher.

•

The ED OPs I have attended were poor because it is not possible to engage with the
examiners. You speak, they listen, they go away and you lose.

•

It seemed much more difficult to present the arguments and it was difficult (to almost
impossible) to perceive non-verbal signals and therefore it was not possible to react to them.
Overall, I had the impression that the value of the oral hearing was lower and the written
arguments were more important.

•

Only in one case the parties agreed on an OP as ViCo (Opposition proceedings). The
connection was excellent, the quality of the video and sound was very g ood. The other party
got a simultaneous translation from DE into EN which was delayed for a couple of seconds.
What I missed was the eye-to-eye contact with the OD, I really felt far away from them. For
important cases I will therefore not recommend to my clients OPs as ViCo

•

From a purely technical perspective, the proceedings went well, aside some technical glitches
which, however, are due to the nature of electronic communication. From an advocacy
perspective, nothing replaces the density of discussion and level of attention of all participants
that is achieved in an in person hearing. It should be kept in mind that this is not a computer
game which you can restart at any time but that especially the patentee or applicant potentially
has a lot to lose in these proceedings. This aspect should not be taken lightly, and everyone
should be given the possibility to best defend their interests or property, rather than
implementing a procedure which is mainly to the EPO's benefit (less effort for proper hearing
facilities). It should be up to the parties to decide (in consent) whether or not this tool is used.

•

I attended OP in ex parte proceedings and the experience was good. We had to set up a
parallel communication channel (separate video conference) with my coll eague for internal
communication. Handling two video conferences at the same time is not easy. In ex parte it
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was possible to focus on only one speaker at a time. Inter partes seems to be much more
complex and difficult to handle.
•

All of these had been by video conference.

•

The situation is very artificial and a true focussed debate about the topics is difficult to
perform. Non-verbal communication gets lost to a high extent. There is a distictive difference
between OP in person and OP via video-conference. Technical issues can also easily distract
from the actual topics and concentration is affected negatively.

•

The atmosphere is not the same as in a personal hearing. It is difficult to understand from the
reaction of the other participants whether and how the arguments I put forward are accepted
or not.

•

The only oral proceedings attended were by physical presence by both parties and the board
of appeal (both parties had Munich based attorneys)

•

It would be desirable to have easier access to aids such as a virtual whiteboard

•

Stable connection, good audio and video quality, good "athmospheric connection" with the ED.

•

I have not done this yet but have a TBA OP (as patentee) by VC next week. This was
requested by the other party and, though we could have declined and probably forced a
rescheduling for COVID reasons, there was no good reason to do that. I think we do need to
adopt and shape this change, not reflexively try to avoid it when it is coming anyhow, so part
of my thinking is to gain some experience early on. My only real concern is how to
communicate inside our team, which will be just two people this time, but in different locations,
and that will be harder for more people and more locations or if we need multiple advocates as
opposed to one advocate and supporters. Otherwise, I attended an OD OP as an public
observer and the process looks different than what we are used to but nonetheless OK as long
as everyone has a level playing field.

•

The experience has been good so far; all participants took their time to carefully listen to each
other and proceedings were very transparent. No so good was somtimes the home location of
the exminers.

•

It was a ViCo hearing before a 5-membered Board of Appeal. Two Board members where in
different rooms, the other three in the hearing room. The camera was placed far away from the
Board members so that they all fit in the screen. As a result it was very difficult to see their
facial expressions. This makes it much more difficult to effectively present arguments than in a
physical hearing.

•

VC is really good for sharing information. VC lacks many important 'dimensions' of proper
human communication.

•

OP before ED

•

Once OD had technical problems, start of proceedings had to be delayed two times

•

As above.

•

It appears that it is more difficult to get the Board or Division members to actually follow your
arguments during oral proceedings by videoconference, i.e. they seem to pay less attention.
Might be due to the fact that you have to try to focus the videocamera while speaking to
actually appear to be focussing the other people and most representatives tend to focus on
the video image of the Board or Division members which leads to the impression that they are
in fact looking away. In addition, in my experience some technical proble ms during oral
proceedings by videoconference occur such as, e.g., sudden loss of sound and/or picture. In
such a case the representative that was speaking had to repeat part of its oral submission or
the Chair had to repeat a decision which the other party had already heard.
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2. The future of Oral Proceedings before the Boards of Appeal

Would you like to tell us more about it?
•

Apparently, BA cases are very important to the client. Therefore, the attorney should have
the best options to represent his/her client.

•

If all parties involved agree to hold the proceedings by video conference, it is fine by me. If
one party does not wish a video conference, OP should be held at the EPO.

•

The climate issues will not be better after the pandemic and it is a need to take it into
consideration in all types of activities in the future. Hence, video conference should be one
option.

•

The advantages of videoconferences outweigh the disadvantages

•

It is the final instance - no further chances. ViCo. is good but sub-optimal

•

Having the opportunity to directly discuss the matter with the board members is in my
opinion essential for our profession. The personal touch of these proceedings cannot be
replaced by Video Conferences; Moreover, in inter partes proceedings, the reactions of all
participants is not conveyed through video.

•

I regard the proceedings before the BoA essentially to be a court proceedings. I believe
that, for very good reasons, in particular concerning efficiency, these proceedings are
divided into a written part followed by oral proceedings. In my opinion the weight of the oral
proceedings will become lower when they are held by vico turning the whole proceedings
into a more written proceedings. Additionally, I note that the Opposition Appeal
proceedings are public. Accordingly, everybody can participate in the hearing. This means
that in case of the OPs beeing held by vico, the BoA can by no means prevent that the oral
proceedings are videotaped and there is no control how such tapes can be used later. For
these reasons, I believe that vico can only be an emergency solution during the sanitary
crisis.
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•

In my opinion, a hybrid system would be quite suitable. The party who wants to attend the
OP in person, can attend the OP at the EPO. The other party, who requested the UP to be
held as a video conference, could join by videoconference without the need of attending
the OP in person.

•

definietely yes for ex parte proceedings

•

I think videoproceedings can be a great thing, especially in hybrid form to allow, e.g., a US
client to attend, but it should not be made mandatory or become the rule. Especially in
important and complex cases, the directness of in-person oral proceedings is irreplacable.
It is important to feel "the vibes" in the court room and react to subtle cues that may
indicate that a certain argument was not fully understood or is not necessary anymore.

•

Engagement - without seeing the whites of their eyes this last chance cannot properly be
handled to do the client's the best service.

•

I would prefer flexibility by providing the hybrid option in which the party requesting Vicon
participates through video and the party who wants to show up, participates bodily in front
of the board. This would provide for a situation that is in between presence on site of each
party and one party not attending the hearing and being absent.

•

As I pointed out before, if the hearing is only by videoconference, it seems to be much
more difficult to present arguments and to overcome a preliminary opinion. Hence, the
written submissions become more important.

•

Cases before the BA are usually important and very often final. My clients expect the
maximum efforts to be put in these cases and, in particular, the final OPs. The personal
impression in both directions is more direct; i.e. our presentation will normally have more of
an impact and we get a more direct non-verbal feedback from the BA which may help us to
fine tune the argument and to react to those issues the BA is really interested in.

•

ViCos cannot replace a face-to-face OP. In particular at the last instance of the EPO ViCos
cannot be ordered by the BoA. Every party should decide how they want to participate to
the OP. In my opinion, also hybrid OPs should be allowed, if one party wishes a face-toface OP and the other a ViCo

•

I personally will miss the "face to face contact" with the Board and also with the other party
or parties, but I think that the result will probably still be "fair enough" and that we all need
to contribute to less travelling by air...

•

see above comment

•

In my view, the crucial points are more the complexity of the case (number of requests,
witnesses to be heard, etc.) and the number of parties (ex parte or inter partes, possibl y
with several opponents) than the question whether it is the first or the second instance. As
a representative, I would only recommend accepting a video conference as OP in
exceptional cases, e.g. if the case is very simple and if the preliminary opinion is clearly
favorable for us. In all other cases (first or second instance) I would always recommend OP
in person at the premises of the EPO. In particular in inter partes proceedings, a video
conference cannot adequately replace looking in each others' fac es, reading the body
language of the division/board/opposed party, conferring back with the client/colleague by
simply whispering to the person sitting next to me or simply drawing somethin on the flip
chart. Video conferences must not become the default, but stay the exception.

•

Apparently, BA cases are very important to the client. Therefore, the attorney should have
the best options to represent his/her client.
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•

Oral proceedings according to my understanding means a discussion "in person" at the
same time and at the same location . It might be tempting to reduce costs by holding
videoconferences, but a true observation of the right to be heard cannot be guaranteed in a
videoconference. Thus, only in case that all parties prefer a VK, it should be allowed.

•

I could also imagine a hybrid solution. “Yes, but only in part”, meaning the BoA must be at
the premises, each physical evidence (such as prior used product), witness and expert
must be at the premises (I know this is not mandatory even now; if not present there should
be very good reasons for this), each member of the public can only be hearing the case at
the premises, each party must be allowed to be present in person or to participate via
screen, whatever the party requests. I think, the parties should b e allowed to raise their
voice personally and directly to the court (namely the BoA). I am also concerned about
possible abuse, especially during inter partes proceedings. "Creating" internet connection
problems in the late afternoon could become a popular way of forcing a postponement in
order to save time. Also, it would be simple for any member of the public to record the
procedure and publish it on YouTube or anything similar. Such risk alone would hinder
many parties to speak as free as it would be appropriate. Usually the parties (and the
boards) should have the chance to discuss the case without risking a public shit storm, or
anything alike, based on a video in the internet. Furthermore, I see a great risk that the
trust in (and the reputation of!) the Boards of Appeal will be severely damaged. In any
state/organization governed by the rule of law, this trust and reputation is the greatest
asset of all, and will be gambled away, if (for example) the members of the Boards of
Appeal do not have to meet in person. Mutual control of the members can, then, no longer
take place (would the one member of the BoA see it or hear it if the other member is
discussing the case with any third party via another communication channel?). This trust is
also gambled away if the parties to the proceedings cannot "physically" meet those who
decide on their case. Apart therefrom, I support that each party can decide how to
participate in the oral proceedings (in person, virtual or not at all). I cannot follow the
objection (heard from time to time) that it is imperative - for reasons of fairness - to ensure
that each party actually does participate in the proceedings “in the same manner”. This is
already standard practice in opposition appeal proceedings, for example if the o pponent
participates in the oral proceedings and the patent proprietor is silent or “completely”
absent.

•

Much is lost in VC hearings, especially the nonverbal communication. Also, informal
negotiations between the parties during breaks or contact between the inhouse counsels
will not happen anymore. The feeling for the situation will not be the same, reducing the
quality of the outcome.

•

OPs by videoconference should only be held with consent of both parties! In addition, the
problem of oral proceedings being public would need to be solved in a manner that the
proceedings cannot be recorded (e.g. by allowing the public only at the Board of appelas
premisses)

•

Videoconferencing loses the directness of a face to face hearing. For the time of the
pandemic, videoconferencing appears acceptable, but only in a hybrid form, such as that
provided for in Section 128a of the German Code of Civil Procedure, which reads as
follows: § Section 128a (1) of the German Code of Civil Procedure: The Court may, upon
application or of its own motion, permit the parties, their attorneys and advisers to be
present at another place during oral proceedings and to perform procedural acts there. The
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hearing shall be transmitted simultaneously in sound and vision to this place and to the
hearing room. Under German procedural law, a Court may "permit" a party to participate in
an oral hearing by video, but may not oblige it to do so. In addition, the panel must be
located in the courtroom, where one of the parties may also appear in person.
•

Human interactions during videoconverencing are rather reduced and to my mind are not
exceeding those of written submissions.

•

Within reason, and as long as they choose the right cases and are not deaf to legitimate
concerns case by case, I think the BAs should be able to compel parties. If they can't,
parties can just say no for no good reason or because they think it is to their tactical
advantage and nothing will in practice change very fast (much as has been the case during
2020 - some OPs have taken place but not many, and the BAs are plainly frustrated by
that). Also, we should not have a situation where Munich-based representatives can agree
between themselves that they will attend in person just because it is easy for them and
then use that as a spurious marketing tool, when we are supposed to be one profession
working to common standards. The question should be whether the CASE is right for VC,
and only the BAs can fairly decide that. In this respect, there is a learning curve to go
through. I'm not convinced that a three-day, five opponent OP with 200 citations and 30
auxiliary requests and remote participation from up to tens of locations in several different
time zones is really a good idea until everyone has had some experience. On the other
hand, standard one-opponent, one-day cases should be fine. The Boards need to be
sensitive to this early on, not bully parties in the big cases just so they can clear the
backlog that has been allowed to build up because President Battistelli kept them
understaffed.

•

See previous comment. Advocacy is more difficult and less effective in a ViCo. Parties
should be forced into such settings against their will.

•

My understanding is that the performance of a VC is kind of a partial waiver of the right to
be heard. Certainly, a party may have the right to waive such right, why not partially?
Generally, OP's befor the BA should be held at the EPO premises in person. As the parties
are saving travelling expenses, the EPO may see a strongly increasing number of cases in
the future. This may not be the intention.

•

Several of my clients expressed concern about the possibility to discuss with the team.
Experience is indeed this is an issue when several person involved are at different
locations. This is experienced as an unfair advantage for other parties that are in one
location.

•

Being the Oral proceedings before the BA the last chance to judge a patent, each party
should have the advantage of a live-approach with the EPO

•

In my opinion the party with a negative preliminary opinion has less chances to succeed
when the oral proceedings are held by videoconference, due to the issues mentioned
above.

•

At this stage, clients often attend the OP, which could be a chance for the parties to
negotiate during interruptions of the proceedings; this can turn a case around completely,
especially if corresponding infringement proceedings are ongoing. Moreover and maybe
more importantly: videoconference as a default is something, professional representatives
or users might be used to – however, the EPC is not meant to be a law for professional but
must also consider small businesses or even single inventors which don’t want or cannot
afford a professional representative. Them being not able to choose attending OPs at the
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EPO premises is a clear breach of the principle of fairness. Last but not least, opposition
proceedings are public proceedings, so in case of a video conference OP the public must
have an easy access to attending the OP and following the actions of all participants during
the OP.

Would you like to tell us more about it?
•

Either side may have (dis)advantages. Euqality of arms must be guaranteed.

•

It is not a matter of a risk of unequal treatment of parties, it is a matter of risk of inadequate
treatment of the case due to communication barrriers

•

Different media transport different signals, therefore hybrid OP are unfair.

•

The BAs are experienced and able to fully understand the arguments of the parties,
irrespective of the way they are presented

•

In some cases, „hybrid“ OPs might be possible. However, in every single case both parties
should agree that they are willing to participate. I am of the opinion that for all (not only
„hybrid“ ones!) OPs both parties need to be asked in advance for their a pproval for a
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videoconference. If (for any reason!) one of the parties involved is against a
videoconference, the EPO should accept this decision and the OP should take place in
Munich, The Hague or Berlin - as before - without further discussions. Moreover, I have
noted that the EPO has asked - in one and the same case - repeatedly (!) though a party
has (before) clearly disagreed to accept the offer for a videoconference. This should be
inacceptable.
•

My experience where a accompanying person (client) was on a separate feed was
unsatisfactory as that person engaged in the proceedings and the usual controls
concerning speaking did not seem able to be maintained.

•

I had the experience in Nov. 2020 and everything went very well, moreover we felt to have
equal and fair treatment.

•

The party/person who attends the OP as a videoconference did this by choice, so they
could also attend the OP in person, but decided to attend in videoconference. Therefore, it
was their free choice.

•

how to make sure that additional review of the case, counter arguments, appropriate case
law ...are not simulatenously prepared by colleagues of the reprepresentative/inventors
and transmitted to him/her for submission during the OP

•

I don't see how the treatment could be unfair, but cannot really tell

•

There is absolutely no question that anyone participating via videoconference is at a
disadvantage. This is well known in any "speaking circles" (e.g. conferences, seminars,
political talkshows, etc). Persons participating via videoconference ten d to be ignored, and
in any case the body language element is missing entirely.

•

I think hybrid proceedings are okay as long as the parties are in agreement that it is okay
for the proceeding that is at issue. Nobody should be forced into a videoproceeding just
because opposing counsel cannot attend in person as is now foreseen in new Art. 15a(2)
RPBA

•

I would be very happy if an opposing party opted to attend by VC - I will not do so though.

•

One party attending through VICON while the other is in front of th e board, will be
disadvantaged as information and body language gets lost in Vicon.

•

The party who is at the EPO premises has always advantages.

•

I am less afraid of an actual unequal or unfair treatment, than of the perception of the
losing party that the winning party had an unfair advantage because it used a different
mode of communication. I would therefore allow hybrid OPs only in very exceptional cases,
namely if all parties and the Board agree.

•

Generally I would assume that the party who is present at Haar may have a slight
advantage over the party who attends by ViCo. However, every party should be free to
choose the mode it prefers

•

I think that this is something that we need to find out by experience. Still, fairness is not the
only thing that matters. Also costs are important. Substantially reduced costs may
compensate slightly impaired fairness...

•

The party not participating in person will (almost) always have a disadvantage.

•

Yes, in case of hybrid oral proceedings, as the party/representative attend ing by
videoconference will not benefit from the direct interaction with the BA or DO, as the other
representative/party.

•

See above!
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•

Especially non-verbal communication is prone to get lost in a videoconference. Thus, the
VK party might not obtain all information (i.e. also non-verbal) relevant for the case.

•

All configurations should be allowed, BUT all parties' representatives should attend either
in person or by ViCo

•

I cannot follow the objection (heard from time to time) that it is imperative - for reasons of
fairness - to ensure that each party actually does participate in the proceedings “in the
same manner”. This is already standard practice in opposition appeal proceedings, for
example if the opponent participates in the oral proceedings and the paten t proprietor is
silent or “completely” absent.

•

Smaller firms will not have the financial and HR resources to establish and maintain a
professional VC environment.

•

See the answer after 2.4 for the impact; however, if the party has to agree to hybrid VICO,
it is within the party's competence to decide whether the disadvantage is acceptable or not

•

All members of the BOA should attend the proceedings in person, as I do not see abenefit
of not attending the proceedings if they are held at the premises of the BOA anyway

•

A representative in the room has a much better chance to read the mood of the board and
to maintain control of the proceedings, e.g. by refusing to concede the floor, and generally
commands more attention than a person remotely.

•

The oral proceedings should be recorded in order to have full minutes and a complete
dossier on the proceedings. This would at least help to ensure appropriate proceedings.

•

There clearly is such a risk. Being there and being remote are not the same. It is not a
given that one is less good than the other, so there may be no unfairness in practice on a
given day but for sure there is the RISK of unfairness and more so the risk of
PERCEPTION OF unfairness. It's fine for one party (and this has happened already) to
AGREE to be remote while the other is not, and it's also positively good for less key
participants (inventors, interpreters, even client-side decision-makers) to be remote in a
fundamentally in-person setting rather than waster time travelling to something to which
they are peripheral or needed only during part of the process, but no party should be
COMPELLED to be REPRESENTED remotely when others are represented in person. So
if the Board enforces for VC, then it should be all VC. However, if the BA thinks it's better in
person, parties should be able to opt unilaterally to attend by VC. I also think that the Board
should all be in the same place unless there is a very powerful reason to the contrary
(which they should state and explain and take submissions on before deciding). At present,
they are all based in Munich so travel is not an issue for them as it is for parties and
optimal communication between them is clearly positive for all concerned even if the
parties have to live with being in different places. I also think there is some value to the
formal "courtroom" setting and that they should not abandon that lightly or risk being in any
environment where their attention might waver. During COVID, maybe there are health
concerns that justify separate locations, which is reasonable for now, but not in the longer
term, and even now they should do their best to be in one place.

•

The parties and/or accompanying persons and/or experts should be given the possibility to
attend by videoconference, but the parties should not be forced to attend by
videoconference.

•

I have attended to a "hybrid" videoconference with very good experience. After the oral
proceedings, there was no corncern that the parites did not have an equal or fair treatment.
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Anyway, it shous be made shure that at "hybvrid" viderconferences all parties can see each
other as well as the member of the board.
•

The party who attends remotely will be at a disadvantage. This arrangement should
therefore only be permitted with the express consent of this par ty.

•

All members of the BA should be available during the OH in person. The EPO should not
be allowed to put a party into the position of a VC, or put pressure on a party to agree to a
VC. The request for a VC shall solely originate from the party. It must be avoided that a
party who disagrees to a VC is sanctioned or discriminated.

•

The BoA hearings are now so formalistic and formal that I doubt one party not being
present would affect the case - perhaps the case may favour the present party, slightly, but
I cannot believe that the BoA would not be impartial (the case is mainly decided before the
hearing begins anyway!)

•

see above

•

The reasons why I do not share the idea that anyone of the parties or the board should
attend the OP by videoconference are as follows: - As stated before, personally meeting in
an OP is an opportunity for the parties to have negotiations during interruptions of the OP,
which might be crucial, in particular re corresponding infringement proceedings - The right
to be heard means that all parties are convinced that all members of the board follow the
proceeding thoroughly; this could be undermined if members of the board are attending by
videoconference - If someone of the parties or the members of the board attends the OP by
videoconference, fair treatment not only depends on the people but also on the technical
equipment used on either side (e.g. one party may have 5 people sitting on a table, so that
the camera is far away so that the other participants of the OP may hardly see their f aces
whereas the other party is represented by only one person sitting directly in front of the

camera)

Would you like to tell us more about it?
•

see above

•

Bad connections may sort of eat-up arguments from the parties or remarks from the Board.
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•

The "right to be heard" is fulfilled by means allowing to be heard and seen, e.g.
videoconferences

•

ViCo compromises the communications. Humans communicate by more than just speech tone, body language, eye contact etc and this is lost or at least diminished i n ViCo.

•

As long as the technical circumstances, so to say a good and reliable internet connection and
good video/audio quality, I see no reason why the right to be heard could be impacted.

•

See my answer above: If proceedings are disrupted because a party h as difficulties with the
internet connection. Even with excellent bandwith, there can be instances where one has
difficulties understanding some of the arguments and it seems impolite / interrupts the flow of
the proceedings to repeatedly ask the chairman or the other party to repeat their argument.
Also it is irritating that no direct eye contact is present with the members of the division looking
for the most part at their screens or seeming distracted. The attention span seems to be more
limited in video proceedings. Certainly if you want to turn a negative preliminary opinion, your
chances in an in-person hearing to pursuade the division/board otherwise is higher.

•

It is not quite being heard as understood. the subtlety of face to face contact cannot be
overstated.

•

As long as you maintain the right as a party to appear in front of the board no loss is felt. If
VICONis obligatory (which should only be so during the Covid crisis), then the right to be
heard can be adversely affected.

•

If you get less direct feedback from the BA or OD, as it will happen in a videoconference, your
right to be heard (which in my view includes the right to have an informed discussion about the
points that the deciding body considers really important) may be compromised. Yo u will also
likely get less feedback (and thus have less of an idea) on whether your arguments have been
really understood by the BA/OD. ViCos strengthen a "just let them talk, I don't need to listen"
attitude.

•

You still get heard, also by videoconference. In our company we have frequent meetings by
Teams, and I do not feel that I hear my colleages less well than when meeting face to face.

•

see above comment

•

A further point that speaks against an oral hearing via video conference: Opposition Hearings
are public. This means that everyone must have access to such a Hearing via video
conference. In this case, however, recording of the conference cannot be prevented, and it is
possible that a hearing will eventually appear on YOUTUBE later. This would be a disaster.

•

I do not think so if the parties are left with the same options (filing auxiliary requests, etc.) than
attendance in person.

•

As long as a party prefers to present its case directly and in person to the relevant organ of
the EPO, such request should be granted for reasons fair treatment and being given the
opportunity to not only receive oral but also non-verbal communication.

•

As mentioned above, according to my experience OPs held by videoconference makes it is
more complicate to shape my arguments according to situation in the OP - and this harms the
right to be heard.

•

It is clearly a restriction of this right. "Virtual pleading" is less than "actual pleading". Anything I
can do as attorney, remotely, I can also do at the premises. This is not correct, the other way
round. Remotely I cannot interact in the same way, it is not equally “direct”. It is more difficult
to show that one is telling the truth (or, in other words, it is easier to lie from a safe distance). I
cannot equally see and judge the reactions/impressions my words have on the Board. I do not
have equal possibilities of expressing myself (oral proceedings is more than opening the
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mouth and saying some words). Remotely, one can feel very helpless, if there is some
indications that the Board does not even listen. I cannot equally raise objections if the pleading
of the other party needs to be interrupted (I am well aware that such interruption should be the
extreme exception; however, it makes a difference if and how I could interrupt in such e xtreme
case). I cannot really “stand up” to underline an objection vis-à-vis the Board, e.g. the
“objection” which I have to explicitly provide (to have a chance at the EBoA) if I am of the
opinion that my right to be heard is infringed. To sum up, whether or not one believes that a
virtual participation is (e.g. contrary to a phone call?) a “direct” participation, it is at least far
less “direct” than an actual participation.
•

We have participated as public in VC hearings where the OD was not really visibl e, there were
acoustic problems. Furthermore, there is already scientific data available that VC are much
shorter than face-to-face meetings because they are more exhausting and concentration is
lost much faster. This bears a considerable risk that more complicated arguments will not be
discussed in full depth or followed through, especially in the afternoon.

•

The oral hearing of the party in person before the deciding body (judge, chamber) is the
fundament of any judicial system, at least in the "final" stage such as the appeal stage before
the BoAs. The personal interaction between participants is different between written
proceedings and VICO hearings and in-person hearings. VICO proceedings are closer to
written proceedings than to in-person proceedings or maybe in-between but definitely not
closer to in-person proceedings than to written proceedings. As the appeal stage is final and
has the character of final proceedings in a national court, cutting of the right to be heard in
person is a violation of the right to be heard. It is a different question whether in times of
emergency like an pandemic, emergency rules may apply to judicial procedures in order to be
able to maintain judicial service. Accordingly, IF the possibility of "forcing" parties into VICO
proceedings would be limited to the time of the pandemic AND IF one party could provide
convincing grounds why a delay of the proceedings until the end of the pandemic is not
acceptable for reasons of equity such as a co-pending infringement litigation, only in such
exceptional circumstances forcing a party into VICO proceedings would be acceptable as a
justified ground to restrict the right to be heard.

•

Present VC setup does not allow full flexibility in presenting a case using visual aids which are
often necessary for complex technical subjects.

•

The assessment of arguments also includes recognizing the body language of all participants
in order to draw conclusions.

•

Given the present situation, the impossibility of holding oral proceedings in person may unduly
favour one of the parties. I believe that it is fair to have the possibility to hold oral proceedings
even not in person. I also believe that having more flexibility concerning how people attend
them is a way to preserve the right to be heard. Even considering "normal" times, we should
not forget that traveling to attend oral proceedings in person is discriminating for the
companies placed outside Germany; some of them simply decide that they do not have/want
to spend that money.

•

The oral proceedings should be recorded in order to have full minutes and a complete dossier
on the proceedings. This would at least help to ensure appropriate proceedings.

•

Not if they are handled well, which I think willbe the case most of the time. However, the BAs
will need to be careful and fair and not rush things or they will attract a lot of protests to the
Enlarged Board, which may not be sustained, but which will generate fear and bad feeling and
slow down adoption. See also above about the Board all being in one plac e: possible risk of
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infringement of Art 113 if the Board cannot communicate well between itself, as then have the
parties been heard by the BOARD as opposed to its individual members? The best and fairest
decision will be taken if they definitely all hear in the same way and can ensure that they all
did understand by talking to each other freely.
•

It is not possible to express oneself during a videoconference in the same way as it is when
being physically present in the same room because the non-verbal communication by gestures
cannot be adequately conveyed by videoconference. The gestures, however, are the "layout
of one's spoken word". For example, when talking about an upward trend and wanting to point
out that the trend is upwards, one would automatically make an upward pointing gesture to
stress the upward trend, comparable to underlining it or making it bold in a written text. When
physically being present in the wide space of a conference room with the members of the
Board, the gestures serve precisely the purpose to highlight the important points of one's
spoken word. However, confinement of space deprives the gestures of their function: In an
elevator, the same gestures that support one's speech in the space of a conference room
would be considered fidgeting around and maybe even disturbing. In a videoconference, the
space is similarly confined by the distance to the camera resulting in the gestures being
considered fidgeting around or even disturbing. When increasing the distance to the camera to
alleviate this problem, one's face cannot be seen which during a videoconference is irritating.
These problems simply do not exist when being in the same conference room because the
human eye can adjust to the different distances and focal points much better an d faster than
cameras can. Another example is drawing on a flipchart in a conference room. Making the
drawing on the paper while explaining and gesturing serves to highlight ones points and aids
in conveying the message in a conference room. This cannot be simulated by the Whiteboard
function of a videoconferencing tool in which the drawing "magically" appears on the screen
without any gestures to support the explanations. Therefore, one's explanations are deprived
of highly important elements during a videoconference. Hence, one cannot express oneself
during a videoconference in the same way as when being physically present in the same
conference room resulting in a negative impact on one's right to be heard.

•

The experience with videoconferences has been execptionally good so far.

•

See previous comments.

•

VC communication does not fully represent human communication. Misuse of unfair VC
practice (violation of secrecy, unfair support mechanisms etc.) may be developed, which may
affect the performance of a fair 'trial'. This is particularly valid in a inter-partes proceedings.

•

The requirement of technical assistance and lack of personal presence impair the right to be
heard In addition, Opposition Hearings are public. This means that everyone must have
access to such a Hearing via video conference. In this case, however, recording of the
conference cannot be prevented, and it is possible that a hearing will suddenly appear on
YOUTUBE later. This would be a disaster. A massive access of the public may also lead to
technical problems such as overload of the network. As the EPO must ensure public access
this may result in concerns about validity of the OP

•

I think the BoA would fairly ensure that each party is given enough time to respond.

•

The right to be heard is a right for everyone, also single person applicants which represent
themselves. It is not fair to urge them to use video conferencing systems. Again, the EPC is
not made for professional users only, the right to a patent is rather a right for everyone – this
user questionnaire per se shows that the EPO appears to be keen to exclude single persons
from further developing the EPC, which is alarming.
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If yes, could you please detail the country and the ground?
•

Germany

•

Court Constitutional Law of Germany (Gerichtsverfassungsgestz), Section 169(1), might be
an iusse

•

The EPO is an international organisation, national law can not limit the EPO to amend the
rules of procedure.

•

In Italy videoconferences are commonly used in courts, even at the 3rd instance

•

In Germany, the direct discussion with the court is a fundamental principle. Only at the
request of one of the parties, a party may be granted the right to participate via video; this
is still at the discression of the court. There is always the right to be pr esent (§128a ZPO).

•

§ 128a ZPO stipulates that the court can allow a party to attend the Op remotely on their
request. But the OP is still held at the premises of the court.

•

Germany has very a strong data privacy act. Therefore, the solution provided by the EPO
needs to be in line with this data privacy act, which might lead to some problems/complex
technical solutions.

•

Unfortunately no - during the pandemic the Italian courts have held many hearings via
videoconference (but in actual fact the more substantive hearings have been postponed,
which shows that even the Italian courts realize that when it comes to substantive hearings
nothing can beat or replace face-to-face hearings)

•

If a party gets the feeling that not all arguments can be presented due to the
videovonference format, there seems to be a likelihood that this fact impacts the right to be
heard under Art 113(1) EPC

•

Germany. Together with the principle of publicity and the principle of immediacy, the
principle of orality is one of the fundamental procedural maxims in German court
proceedings. That this principle is not fulfilled for "oral" proceedings which are mediated by
the internet and some electronic hardware (screens etc.) can be derived e.g. from sections
128, 128a German code of civil procedure. There, at least the following is adamant. First,
(all) the judge(s) are in the court room. The parties can participate remotely if the party
requests so and if the court allows. The party cannot be forced to participate remotely.
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•

Home Country is Germany. The "Unmittelbarkeitsprinzip" is a fundamental principle of civil
law. Therefore, the Code of civil procedure (ZPO) allows that the court "may" allow VC
upon request. I find it particularly disturbing that the OD or BoA may not convene in person.
I think it is vital for the internal discussion that the members are meeting in person. I am
afraid that certain misunderstandings will not be resolved or detected otherwise.

•

See answer after 2.4

•

see above comments on § 128a of the German Code of Civil Procedure

•

§ 128a Abs. 1 ZPO

•

In German civil proceedings, OPs could be held by videoconference, however only on
request of a party and with consent of the court (§ 128a I ZPO). This provision however
does not apply to OPs in patent examination or opposition proceedings – these OPs must

be conducted in person.
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Other reasons?
•

Client's desire to do so.

•

For climate reasons, if there is no climate-friendly transportation

•

Attending from office or home, More relaxing environment, Better access to documents and
resources, Participation of colleagues, Participation of trainees, Simultaneous communication
with clients

•

Cases before the Board of Appeal usually are of high value and thus video conference does
not seem to bring any benefits.

•

In wintertime, weather conditions may complicate the ability to reach EPO premises in a
smooth and effortless manner. Disabilities, Health reasons, and any other personal reasons
may render preferable, in certain instances, to avoid the added burden (in terms of time and
physical fatigue) of travelling, especially from countries that do not have EPO offices.

•

Attending OPs via videconference may represent an opportunity for the client to save costs,
but I still think that it would be a disservice to the client as nothing can beat or r eplace face-toface hearings

•

I will not advise my clients that VC is the best way to preserve their crown jewels.

•

Allowing clients to sit in with little extra travel time

•

I am OK with VC hearings in examination. However, for more complex or important cases , I
would still advocate for in person hearings even in examination.

•

Only in times of pandemics

•

See above: to gain experience, to participate rather than balking needlessly and getting left
behind. And, to allow clients to participate more freely, especially from foreign countries, and
so we can realistically use bigger teams. Also if I represent a "straw man" opponent, as then
my principal can attend as a member of the public without being identified, which is not
practical in person

•

All possible answers show that there is no sound legal basis for the performance of VC, but
rather subjective cost criteria. Certainly, VC is cost saving.
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3. Before the oppositions divisions

If no, could you please indicate which question and why?
•

My point of view is essentially the same. Due to the nature of the "new" ROPBOA 2020,
making it very difficult to add new arguments, requests or evidence after the opposition
proceedings, the essential arguments re right to be heard are the same. However, in times of
the pandemic, AND only in times off the pandemic, it may be acceptable to force parties into
VICO proceedings even without co-pending infringement proceedings or the like.

•

The exception to the aboveis that if the members of the OD are stationed in differen t
premisses of the EPO and the oral proceedings are held by videoconference, the members of
the OD should be allowed to participate from their different base premises. Also here, it has to
be ensured that the proceedings cannot be recorded!

•

In my opinion first instance proceedings could be held by videoconference in the future if the
second instance proceedings are exclusively held in person.

•

The only difference to my answers regarding OPs before the BoA would be that I would
consider attending an OP before the OD by videoconference depending on my needs. I would
consider attending by video conference e.g. when the case has a low complexity, it would
save travel time and costs and/or if there is no corresponding litigation case, i.e. it is a case of
low business importance.
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4. Before the examining divisions

Would you like to tell us more about it?
•

See above

•

Thanks to videoconferences, the EDs cannot "blackmail" applicants and representatives to
attend OPs in person (as they did until 2020)

•

The issue are typically those that can be easily resolved or require BoA proceedings, so as
long as BoA proceedings can be in person then can tolerate ED not being in person.

•

A hearing by videoconference may be recorded at any time by the parties and, in the case of
public hearings, by any third party. The publication of such recordings, for example on online
platforms, cannot be prevented, so that a hearing by video conference may suddenly appear
on YouTube, for example. How does the EUROPEAN PATENT OFFICE intend to prevent
such recordings of video conferences and in particular their misuse; quite apart from the fact
that such recordings can also be manipulated in any way.

•

It should be up to the applicant to decide whether he wants to have the benefits of attending
the oral proceedings in person. The video conference is usually the low cost solution but in
important cases, in person meetings are prefrerred. It should be up to the applicant to decide
what an important case is.

•

Depending on the relevance of the case, the applicant should have a proper right to be heard.
In several occasions this is only possible if parties are in the same room.

•

Especially in complex cases, it can be helpful to have the OP at the premises of the EPO.

•

I presume that the first answer is meant to read "No, OPs before EDs *by videoconference*
should only be at the applicant's request. I have checked that answer based on this
assumption

•

See above. The Examiners are not as engaged when sitting behind a laptop.

•

In particular, in such cases, oral proceedings are generally only necessary if the case is
complex, very important and/or the chances are 50/50. However, the chances to overcome a
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negative preliminary opinion seems to be much higher if the oral hearing is not held by
videoconferencing.
•

I think applicant should have the choice. It's all different when all parties agree...

•

With only me and the examining division involved, the risk of missed information and
misunderstandings is reduced

•

See above!

•

A personal meeting with the Examining Division has often helped to detect misunderstandings
and misconceptions. I am not convinced that the same effectivity and result can always be
achieved via videoconference.

•

I believe that Art 116 EPC is well balanced and should not be touched. Art 116 EPC means
(what else?) a "full", ie "actual" oral proceedings. Also, Art 116 grants a procedural right to the
party. The party can waive "100 %" of this right (by not requesting OP at all). Why should the
party not be allowed to waive only "30 %" of this right (by requesting video conference; which
is already possible at least for the time being), or to "50 %" (by requesting a telephone call,
which is also possible, even if such telephone calls are not named oral proceedings)? Last, I
think it should be our core interest as EPLIT to strengthen and not weaken our profession. To
act in front of the "Judges" is one of our key competences. The more we give up in this regard,
the more easy it will be for the applicants/parties to act without any attorney (be it in house or
not). We should not forget that there is (for many applicants/parties) no obligation for being
represented by a professional representative. We should counteract against any measure
which renders us more superfluous than we already are.

•

see above

•

Again, if the client/representative decides to attend VICO OPs for any of the reasons in above
2.6, VICO is acceptable. However, the applicant has a right to grant of a patent, if the
application fulfils the requirements of the EPC. With appeal procedure durations of 3 t o 4
years, it is not acceptable to cut off the right to be heard in person. The pandemic will be
shorter than the waiting time for an appeal decision.

•

ED OPs are a mess at the moment - too many are summoned, too few of which take place,
and getting to the EPO for just a few hours is a disincentive to attending at all, which means
you put too much effort into "settling" with the ED beforehand in writing instead and may end
up with less than you deserve. Also, very few EDs curently justify attendance bymore t han one
person but many would benefit from it. This is largely solved by VC.

•

The selection of answers appears to be incomplete: Another answer is: 'No, OPs as a VC
should only be at the applicant's request.' No change of valid legal standards!

•

I’m repeating: The EPC is not a law only for professional users. Everybody must be able to
have access to the proceedings irrespective of whether he/she has any technical equipment
and knowledge of using it.
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